Terms and Conditions
Indirect Clearing Arrangements
In accordance with the provisions of the Regulatory Technical Standards on Indirect Clearing
Arrangements under MiFIR1 and EMIR2, we are required to disclose the general terms and conditions
pursuant to which we provide our clients indirect clearing services with respect to exchange-traded
derivatives contracts that are cleared by a central counterparty authorized in the European Union (“EU
CCP”).3 Such terms and conditions are set out in detail in the agreement, including all schedules and
appendices thereto, that we enter into with you (the “Agreement”).
The term “indirect clearing services” refers to the circumstances where: (i) we access an EU CCP
through a clearing member of that EU CCP; and/or (ii) we are a clearing member of an EU CCP and you
are an intermediary with clients of your own.4
In significant part, the terms and conditions identified below are required in order for us to comply with
relevant provisions of the Commodity Exchange Act and the rules of the Commodity Futures Trading
Commission (“CFTC”) and the self-regulatory organizations with jurisdiction over our futures-related .
If we facilitate clearing in respect of Non-US Listed Equity Options at an EU CCP, we must also comply
with relevant provisions of the Securities Exchange Act of 1934 and the rules of the Securities and
Exchange Commission (“SEC”) and the self-regulatory organizations with jurisdiction over our
securities-related activities. (All such laws and rules, as applicable, are collectively referred to herein as
the “rules”.) For example, the rules require that we must:
•

take reasonable steps to know our clients in accordance with applicable law, including AntiMoney Laundering and “know your customer” rules;

•

establish risk-based limits on each client’s orders;

•

conduct business only with or through an intermediary that is registered with the CFTC or SEC,
as applicable (or not required to be registered);

1

Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Regulation (EU) No 648/2012.

2

Regulation (EU) No. 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC
derivatives central counterparties and trade repositories.
3

“Exchange-traded derivative” is defined in Article 2(1)(32) of MiFIR to include any derivative traded on
an EU regulated market or on any third-country trading venue determined to be “equivalent” to an EU regulated
market for purposes of discharging MiFIR’s mandatory trade execution obligations. No such equivalence
determinations have yet been made. Where applicable, when used herein this term also includes equity options
listed for trading on an EU regulated market (“Non-US Listed Equity Options”).

4

Article 5(6) of the Indirect Clearing RTS requires a direct client to “provide its indirect clients with
sufficient information to allow those indirect clients to identify the CCP and the clearing member used to clear their
positions.” The Indirect Clearing RTS does not require that such information be included in the same document
with the above terms and conditions. An FCM, for example, could direct its clients to the firm-specific disclosure
statement under Commission Rule 1.55(k), which requires an FCM to provide information regarding it business on
behalf of its customers, “including types of customers, markets traded, international businesses, and clearinghouses
and carrying brokers used.”

•

obtain a first priority security interest in all exchange-traded derivatives contracts and all cash and
securities deposited to margin such contracts; and

•

confirm that our clients have received and understood certain prescribed disclosures.

A general description of the principal terms and conditions governing our relationship with our clients is
set out below. The actual provisions of the Agreement are more detailed. Moreover, please note that the
specific terms and conditions of the Agreement that we enter into with any client may differ depending on
our analysis of the risks that such client’s trading activities may present.
Before providing indirect client services to you, we will generally require, subject to the terms and
conditions contained in the Agreement, that you:
•

provide us with such information that we may request in order to verify your identity as required
by law or as we may otherwise require for account opening purposes.

•

confirm to our satisfaction that you meet our minimum financial and operational requirements
appropriate for your business, experience and the nature of the trading in which you intend to
engage; you must agree to provide us with such financial information, including a current
financial statement, as we may request from time to time and to notify us promptly of any
material change in your financial condition.

•

confirm to our satisfaction that you have full power and authority to enter into the Agreement and
to enter into the transactions contemplated thereby for your account or on your behalf.

•

confirm to our satisfaction that you have obtained all registrations or licenses, if any, that you
may require to conduct business and that you remain in good standing with all relevant regulatory
and self-regulatory authorities.

•

acknowledge that you have read and understood all disclosure statements with respect to your
trading activities that we have provided you, including the appropriate Disclosure Statement on
Indirect Clearing.

•

acknowledge that all exchange-traded derivatives transactions effected for your account or on
your behalf are subject to “Applicable Law”, including exchange and clearing organization rules
that require your consent to be subject to the jurisdiction of the markets on which you trade, and
that you will conduct all activities subject to the Agreement in accordance with such Applicable
Law.

•

agree that we may, in our sole discretion, limit the size of your positions, refuse to accept any
order or transaction, or require you to transfer your account to another firm.

•

agree to meet all margin calls with respect to exchange-traded derivatives contracts that we clear
for your account or on your behalf in such form and amounts and within such time as we may
determine, consistent with Applicable Law.

•

grant us a lien and first priority security interest and right of set-off in all exchange-traded
derivatives contracts and all cash, securities and other property (“collateral”) that you deposit
with us to margin, guarantee or secure all exchange-traded derivatives contracts that we clear for
your account or on your behalf. You must grant us the right to borrow, pledge, repledge,
hypothecate, rehypothecate, loan or invest any such collateral.

•

acknowledge that, upon an event of default, as that term is defined in the Agreement, we will
have certain rights as set out in the Agreement, including the right, in addition to any remedy
otherwise available in law or equity, to liquidate any or all exchange-traded derivatives contracts
held in your name or on your behalf by any lawful means and to apply any collateral to meet any
amounts you owe us.

•

acknowledge that we will not be liable to you for any losses that may be incurred except insofar
as such losses are a direct result of our negligence, willful misconduct or fraud and, further, that
in no event will we be liable for any consequential, indirect or punitive damages.

•

agree that the Agreement will be interpreted in accordance with the laws of the State of New
York and submit to the exclusive jurisdiction of the courts in the State of New York and the
federal courts in the Southern District of New York. You must waive any right to a jury trial.

