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n On June 26, 2015, the United States Supreme Court ruled that 
the U.S. Constitution requires states to license and recognize 
marriages between two people of the same sex, making 
marriage equality officially the law of the land.

n The Supreme Court’s decision means that the financial, tax, 
and estate planning landscape has changed dramatically for 
same-sex couples. 

n Even though the Court has ruled in favor of marriage equality, 
questions remain around areas such as property rights, family 
law, and parental rights.

n This is a critical time for same-sex couples to engage a team of 
professionals to help leverage their financial planning options.

The Supreme Court Rules  
for Marriage Equality.
A review of the financial impacts and opportunities.
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On June 26, 2015, the United States Supreme Court,  
in a landmark decision of historical significance, ruled 
that state bans on same-sex marriage and denial of 
recognition of marriages performed in other states are 
unconstitutional. All fifty states are now required to 
issue marriage licenses to same-sex couples and recognize 
marriages performed in other states as valid. This paper 
addresses the evolution of the rights of same-sex couples 
to marry since the Supreme Court’s Windsor decision in 
2013 and the sweeping changes these decisions have had 
(and will have) on financial planning for same-sex couples.

The historic 2013 Supreme Court ruling.
Approximately two years ago, the U.S. Supreme Court 
decided United States v. Windsor, 570 U.S. 12 (2013). In 
doing so, the Court altered the landscape of marriage 
equality across the nation. In Windsor, the Court held 
that Section 3 of the Defense of Marriage Act (DOMA), 
which defined marriage for purposes of all federal laws 
to mean a legal union between a man and a woman, was 
unconstitutional. The facts in Windsor involved litigation 
for federal estate taxes paid by the deceased spouse’s 
estate of a same-sex couple. The couple was married in 
Canada but resided in New York, a jurisdiction which 
recognized the validity of same-sex marriages. The 
estate taxes would not have been payable had the estate 
qualified for the marital deduction, which was available 
for bequests to opposite-sex spouses. By striking down 
Section 3 of DOMA, the Court in essence held that for 
purposes of applying federal law, same-sex married 
couples residing in a jurisdiction that recognizes same- 
sex marriages (i.e., recognition states) were to be treated 
the same as opposite-sex married couples. However, the 
Court did not decide the legal fate of same-sex married 
couples residing in states that do not recognize 
same-sex marriages (i.e., non-recognition states). 

The Windsor decision resulted in the extension of over 
1,100 federal benefits to same-sex married couples. Many 
of these benefits included both income and transfer tax 
benefits. However, government rulings and determinations 
were needed to resolve the issue about whether federal 
tax benefits were available to same-sex married couples 
residing in non-recognition states. A “state of celebration” 
rule was adopted which meant that for purposes of all 
federal tax laws, same-sex marriages validly performed in 
a U.S. or foreign jurisdiction would be recognized even if 

the couple resided in a non-recognition state. The rulings 
also made clear that such tax treatment only applied to 
same-sex married couples. Unmarried individuals 
(whether same-sex or opposite-sex) in a registered 
domestic partnership, civil union, or equivalent 
relationship would not benefit from these tax rulings. 

As soon as Windsor was decided, a floodgate of litigation 
was opened nationally, in both state and federal courts. 

Courts split after Windsor.
After Windsor, four United States circuit courts and 
numerous federal district courts determined that state 
bans on same-sex marriage were unconstitutional.  
In November 2014, the 6th Circuit Court of Appeals 
upheld state bans in Ohio, Michigan, Tennessee, and 
Kentucky, indicating a clear split among the circuits. 

The Supreme Court heard 
arguments about whether the 
U.S. Constitution, specifically 
the Fourteenth Amendment, 
requires states to (i) issue 
marriage licenses to same-sex 
couples and/or (ii) recognize 
marriages of same-sex couples 
performed in other states.

A landmark Supreme Court decision in 2015.
Six cases involving multiple plaintiffs from Kentucky, 
Michigan, Ohio, and Tennessee were appealed to the 
Supreme Court, seeking relief from the 6th Circuit’s 
decision upholding state bans that prohibit marriages of 
same-sex couples or the recognition of those marriages 
validly entered into in other states. The Supreme Court 
heard arguments about whether the U.S. Constitution, 
specifically the Fourteenth Amendment, requires states 
to (i) issue marriage licenses to same-sex couples and/or 
(ii) recognize marriages of same-sex couples performed 
in other states.

Two plaintiffs in the leading case from Ohio, Obergefell v. 
Hodges, filed suit after Ohio refused to list them on 
their respective spouses’ death certificates, even though 
the couples were legally married in other states. The 
plaintiffs assert that refusing to name the spouse on  
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the death certificate affects burial and cremation 
decisions, insurance, and other financial matters, as well 
as treating them effectively as strangers though they 
were legally married.

In Henry v. Hodges, another case from Ohio, the plaintiffs 
are same-sex married couples who have children by 
artificial insemination and adoption. When artificial 
insemination was used to conceive, Ohio refused to list 
the non-biological parent as a parent on the child’s birth 
certificate. Similarly, when a same-sex couple legally 
adopted a child in another state, Ohio asserted that it 
could only list a single adoptive parent on the child’s 
birth certificate, unlike in the case of opposite-sex 
married couples adopting children. The plaintiffs 
asserted that a parent’s absence from a child’s birth 
certificate affects parental rights such as the ability to 
enroll a child in school, to make health care decisions 
on behalf of the child, and tax and inheritance rights. 

In Love v. Beshear, a committed same-sex couple 
attempted to obtain a marriage license from the state  
of Kentucky, satisfying all of the requirements of 
Kentucky’s marriage statute—they were over 18, not 
married to another person, not mentally disabled, and 
not related to one another. They also presented the 
required filing fees and identification, but the clerk 
refused to issue the license. They assert that such denial 
by the state of Kentucky is a direct violation of their 
constitutional right to marry the person of their choosing. 

In all six cases, the trial courts sided with the plaintiffs, 
finding the bans in violation of the parties’ constitutional 
rights. The 6th Circuit Court of Appeals consolidated all 
of the cases and reversed the trial court decisions, citing 
deference to the states and the democratic process. On 
appeal before the Supreme Court, the plaintiffs maintain 
that they did not ask the Court to create a new legal right, 
but simply to extend an existing right to all people.

On June 26, 2015, the Supreme Court reversed the  
6th Circuit’s decision in a historic victory for same-sex 
couples and gay rights supporters, holding that the 
United States Constitution requires states to issue 
licenses to same-sex couples and recognize as married 
same-sex couples married in other states. The definition 
of marriage in the United States, the Court noted, has 
evolved over time, from arranged marriages and male- 
centric institutions, to voluntary contracts among equals. 

This landmark decision has a significant impact on the 
financial landscape for same-sex couples. 

Financial impacts of the Court’s decision. 
Since the 2013 decision striking down Section 3 of 
DOMA, married same-sex couples have begun to realize 
the financial and estate impacts of federal recognition of 
same-sex marriages, including: 

Income tax planning. 
n Joint return filing. Married same-sex couples can 

elect Married Filing Jointly or Married Filing Separately 
status on their federal income tax returns. The impact 
of joint filing can be positive or negative, depending 
on the couple’s financial situation. 

Retirement planning.
n

n

n

n

 Spousal IRA contributions. A working spouse can 
fully fund an Individual Retirement Account for their 
non-working spouse. 

 Spousal retirement account inheritance. A surviving 
spouse may roll over a deceased spouse’s retirement 
funds so that the assets may continue to grow 
tax-deferred. 

 Spousal Social Security retirement and survivor 
benefits. Married same-sex couples and same-sex 
couples related by civil unions and domestic partner- 
ships receive certain spousal Social Security benefits. 

 Spousal consent to beneficiary designation. Spousal 
consent is required on beneficiary designations naming 
a non-spouse. 

Estate and gift tax planning. 
n

n 

 Marital deduction and portability. Married same- 
sex spouses are entitled to apply the unlimited 
marital deduction to the transfer of assets between 
them during life or at death and elect portability  
of a deceased spouse’s remaining federal estate tax 
exemption at death.

Spousal inheritance rights. Community property and 
spousal share laws may alter how assets are shared 
among married couples during life and at death.

Divorce considerations.
n

n

 Tax-neutral splitting of assets. Married same-sex 
couples who decide to formally divorce can split 
retirement and non-retirement assets without incurring 
income taxes, premature distribution penalties, and 
gift taxes. 

 Division of assets. Community property and spousal 
share laws may impact how married couples divide 
assets in a divorce.
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Even after the Windsor decision, many aspects of a 
same-sex married couple’s financial life were wholly 
dependent on the state in which they lived.

n

n

n

n

n

 Some state income tax authorities did not permit 
joint filing, though a married couple may have elected 
to file joint federal income tax returns. 

 State estate and/or inheritance taxes may have applied. 

 Health care powers of attorney may still have been 
required if health care decisions were limited to people 
identified as married under state law applicable to  
the power of attorney or in the jurisdiction of the 
decision-making.

 Adoption and parental rights were often limited.

 Other state benefits may have been unavailable.

The 2015 decision lends much clarity to the former 
patchwork of wealth planning solutions that have been 
the norm for decades. Following the Supreme Court’s 
decision, planning for same-sex couples should generally 
mirror planning for opposite-sex couples. Same-sex 
couples with existing plans should, thus, revisit those 
plans to ensure they still achieve their goals and determine 
if additional benefits may be available as a result of the 
Court’s decision.

One thing is clear, however—the 
Supreme Court’s decision means 
the financial, tax, and estate 
planning landscape has changed 
dramatically for same-sex couples. 

Some questions still remain.
As noted above, the Supreme Court ruling should 
simplify planning for many same-sex spouses and those 
considering marriage. It is important to note, however, 
that under constitutional law principles, when a statute 
is declared unconstitutional, it is deemed wholly void 
and ineffective from the date of its enactment. The law 
is thus treated as if it had never existed. This could lead 
to further confusion over unsettled issues, which states 
will have to consider going forward. Some of these 
unsettled issues might include: 

n Family law and parental rights. It is unclear whether 
a spouse will be deemed the parent of a child born to 
or by the other spouse during the marriage. Biological 
parents have an automatic duty to support a child. 
However, parental rights vary under state law and 
may not always depend upon biology. 

n

n

 Cohabitation agreements. Legal rights, in cases where 
couples have executed cohabitation agreements 
which provide for the distribution of property in the 
event of a breakup, could be unclear if the couple 
subsequently marries and does not execute a new 
prenuptial agreement. 

 Civil union and domestic partners. The decision is not 
expected to affect the status of registered domestic 
partners or civil union partners. These individuals 
may be recognized as married under various state 
laws but not recognized as such under federal law. 
Confusion will remain for these couples because some 
states may recognize them as married, but it is unclear 
which federal agencies (i.e., the IRS and the Social 
Security Administration) recognize them as such. It is 
also unclear as to whether, and to what extent, domestic 
partnership and civil union laws will continue to exist 
with respect to same-sex relationships.

In addition, some predict that the battle for equality is 
not over, and that the next hurdle for same-sex couples 
involves discrimination based on sexual orientation. 
Currently, more than half of the states have no law 
barring private employers from discriminating against  
a person based on his or her sexual orientation.* Other 
states are implementing laws that permit discrimination 
against same-sex couples on religious grounds. For 
example, the North Carolina legislature, overriding a 
veto by the state’s governor, recently enacted a law that 
permits judges and other courthouse employees to 
refuse to perform marriages and file related paperwork 
if doing so violates their religious beliefs. Michigan 
recently enacted a law that permits religiously-affiliated 
adoption agencies to reject adoption applications filed 
by same-sex couples. 

Seek guidance from a financial professional. 
While the Supreme Court has extended marriage 
equality and its resulting benefits and burdens to all 
people regardless of sexual orientation, clearly certain 
issues are unresolved. One thing is clear, however—the 
Supreme Court’s decision means the financial, tax, and 
estate planning landscape has changed dramatically  
for same-sex couples. Key action items are to educate 
yourself on the issues, seek to understand the laws, and 
engage a team of professionals to help leverage your 
financial planning options. We encourage you to speak 
with your Wells Fargo relationship manager who can 
help guide you in making sound financial decisions. 

*It should be noted that Wells Fargo has a non-discrimination 
policy in place across its entire geographic footprint. 
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